San Diego Bay Council

A coalition of environmental organizations dedicated to protection and restoration of San Diego coastal waters

July 25, 2002

Chairman Arthur Baggett, Jr.

State Water Resources Control Board 

1001 I Street

Sacramento, CA  95812

Subject:  Draft SWRCB Order WQO 2002- (Waste Discharge Requirements Order R9-2002-0025 for City of San Diego, E.W. Blom Point Loma Wastewater Treatment Plant)

Dear Chairman Baggett and Members of the Board:

The San Diego Bay Council, an alliance of the region’s leading advocacy organizations dedicated to the protection of our coastal waters, strongly urges the State Water Resources Control Board (SWRCB) to deny proposed order (WQO 2002-) that would increase the allowable mass emissions of total suspended solids (TSS) from the Point Loma Wastewater Treatment Plant from 13,995 metric tons per year (mt/yr) to 15,000 mt/yr.  Such a decision is contrary to the intent of the federal Clean Water Act (CWA) and the Ocean Pollution Reduction Act of 1994 (OPRA), and poses significant risks to our coastal environment.  

The Bay Council has many concerns with the NPDES permit adopted by the San Diego Regional Water Quality Control Board (SDRWQCB), which were addressed in comments provided during the public comment period.  These concerns included: (1) inadequate monitoring requirements for deep ocean impacts, plume migration, and viruses; (2) lack of enforceable requirements for reuse of reclaimed water; and (3) an increase in limits on TSS emissions over the current NPDES permit.  

The City of San Diego would have us believe that the permit ultimately adopted by the SDRWQCB, which limited TSS mass emissions from the proposed 15,000 mt/yr to 13,995 mt/yr for the first four years of the permit, represented an unwarranted emission reduction from the current OPRA permit limits.  This is simply not the case.  

The stated goal of OPRA was to ‘result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment during the period of the modification’.  To comply with OPRA, the previous NPDES permit placed limits on annual mass emission of TSS of 15,000 mt/yr effective until December 31, 1999.  As of January 1, 2000, the City has been required to achieve a mass emission of TSS of no greater than 13,600 mt/yr.

Therefore, despite the City’s protestations, the NPDES permit adopted by the SDRWQCB actually represented an increase of 395 mt/yr TSS for the permit’s first four years, contrary to the stated goals of OPRA.  The SWRCB’s proposed order would inexplicably increase mass emissions of TSS by 1,400 mt/yr over that period, representing a 10% increase in mass emissions over current the NPDES permit limits.  

The City tries to justify this conclusion by arguing that OPRA was limited legislation that no longer applies to the current discharge permit.  While the Bay Council wholeheartedly disagrees with this assessment, it is irrelevant to the issue at hand.  

Wholly apart from the OPRA edict, we expect that the City would agree that it is required to comply with the federal Clean Water Act.   The objective of the Clean Water Act is to restore and maintain the chemical, physical and biological integrity of the nation’s waters.  Among the goals stated in the Act is the elimination of the discharge of pollutants into navigable waters by 1985.  While we are still awaiting such a result, it is clear from this goal that the CWA is a technology-forcing statute that seeks to continually ratchet down emissions.  There are two major CWA policies that exemplify this approach.  

The first is the anti-backsliding rule, found in Section 402(o) of the Clean Water Act, which requires that a permit may not be renewed, reissued or modified to contain effluent limitations that are less stringent than the comparable effluent limitations in the previous permit.  While the City essentially wants to turn the clock back to 1994, this is simply not allowed by the Clean Water Act.  A 10% increase of mass emission of TSS in the new discharge permit when compared with current NPDES limits is an unacceptable violation of anti-backsliding policies.

The CWA also includes anti-degradation requirements.  California’s Anti-degradation Policy states that “Any activity which produces or may produce a waste or increased volume or concentration of waste and which discharges or proposes to discharge to existing high quality waters will be required to meet waste discharge requirements which will result in the best practicable treatment or control of the discharge necessary to assure that (a) a pollution or nuisance will not occur and (b) the highest water quality consistent with maximum benefit to the people of the State will be maintained.”  (emphasis added)

Clearly, the City is able to achieve mass emissions significantly lower than the 15,000 mt/yr proposed by SWRCB staff.  In fact, the City has never come close to exceeding the current permit limit of 13,600 metric tons, which would represent the best practicable treatment or control of the discharge. The following table shows the actual TSS emissions over the past seven years, and the permit limit during that time.

	Year
	Actual TSS mass emissions (mt/yr)
	Permit limit for TSS mass emissions (mt/yr)

	1995
	11,198
	15,000

	1996
	10,622
	15,000

	1997
	10,183
	15,000

	1998
	10,469
	15,000

	1999
	9,188
	15,000

	2000
	8,888
	13,600

	2001
	10,200
	13,600

	     Average
	10,107
	


The permit adopted by the SDRWQCB would allow an almost 40% increase in TSS emissions over current performance, while the SWRCB proposed order would represent a 48% increase.  The City contends that that such an increase is allowable as there has been no evidence of plant impacts to the ocean environment.  However, it does not hold that a lack of impact from an average 10,107 mt/yr of TSS would necessarily mean that there would be no impacts at 14,000 mt/yr or 15,000 mt/yr.

Additionally, as noted in correspondence from the Bay Council and its members to the SDRWQCB, there are serious deficiencies in the current monitoring program.  While there are those that tout the City’s program as “one of the best in the world,” there remain a number of questions that deserve answers. For instance, there is no testing of viruses discharged to the deep ocean.  Recent studies (see attached) suggest that sewage and stormwater outfalls are carrying terrestrial and human-borne pathogens (which have extremely long life spans) to the ocean and marine mammals.  A recent letter from Robert Hight, Director of the Department of Fish & Game, to Celeste Cantu, Executive Director of SWRCB, states,

“As humans and their associated species move about the globe more rapidly, native species are exposed to diseases they have not evolved with and against which they have little defense.  These phenomena have been termed “pathogen pollution”.  This is a particularly apt term when considering marine ecosystems because, just as with chemical pollution, fresh water runoff and sewage inputs are the most common route for spread from terrestrial sources.  Also, to the extent that some chemical contaminants may alter immune function, causing increased disease susceptibility, chemical and pathogen pollution can have additive effects.  Possible sources of these pollutants include sewage outfalls containing human and pet feces, agricultural runoff containing livestock feces, and storm runoff containing feces of domestic and wild animals.”

This is of great concern to the members of the Bay Council, which made the following suggestions aimed at improving the City’s Monitoring and Reporting Program: 

· Improve monitoring methods to detect health-threatening pathogens.

· Increase the in-water information (more samples, more sites) and integrate the water monitoring program with the remote sensing program.

· Undertake remote sensing of various types to sample a larger coastal area in order to determine the cumulative impacts of the discharges from the Pt. Loma and South Bay Ocean Outfalls as well as the discharges from the Mexican treatment plants.  Correlations of the remote sensing data and the in-water monitoring data will serve to improve the effectiveness the ocean monitoring program.  

· Conduct deep-ocean monitoring to determine the discharge impacts on the marine ecosystems at these deeper depths.  For example, the San Diego 1999 Annual Receiving Waters Monitoring Report on page 36 notes the existence of a sediment trap in the La Jolla submarine canyon.  This raises the question of the impact of the trapped sediment and the potential for bearing high level of contaminants on the marine life.

· Fund an independent annual review of the ocean monitoring data by an unbiased, qualified body.  Currently, this is conducted only once every five years.  These reviews will provide information on the health of the marine ecosystem on a more, timely basis.

While the SDRWQCB expressed concern with the overall monitoring program, the NPDES permit they adopted did not adequately address these issues.  This leaves us in a very dangerous cycle – the City claims a right to increase pollution to our ocean based on findings of ‘no impacts’ from an insufficient monitoring program.  Such a supposition is unsupportable and unconscionable.    

A final shortcoming in the SDRWQCB permit noted by local environmentalists was its failure to require beneficial reuse of any of the millions of gallons per day of water the City is able to reclaim.  Under OPRA, the City was required to implement a wastewater reclamation program that at minimum was to ‘achieve a system capacity of 45,000,000 gallons of reclaimed wastewater per day by January 1, 2010.’  Yet, there are no benchmarks until the 2010 date, and no requirements that this reclaimed water is actually reused until then.  

The City has expended tremendous resources building reclamation facilities in North City and South Bay.  Yet, most of this ‘reclaimed’ water is now discharged back into the ocean at the Point Loma facility.  Recognizing both the critical situation of water consumption in the region, as well as the absurdity of building multi-million dollar reclamation facilities without obligation to actually reuse the water, the Regional Board included a minimal requirement that the City report back annually on its reuse efforts

With the very minimal and reasonable efforts the SDRWQCB made to strengthen a flawed permit, members of the Bay Council were stunned with the City’s appeal.  The modifications made by the Regional Board represent the minimal steps needed to ensure some level of protection of coastal ecosystems and public health and comply with OPRA and the CWA.  

More puzzling is the fact that the City of San Diego would pursue an appeal while virtually every other city across the nation is moving away from waivers.  Of 16,000 treatment facilities nationwide, many are already treating to tertiary levels, while Point Loma is one of only 34 agencies that does not treat waste to even secondary levels.  And this number is shrinking with the July 17 decision of the Orange County Sanitation District to abandon its waiver.  

Orange County’s decision leaves San Diego as the last major POTW still operating under a waiver.  The waiver provision of the CWA was intended to allow Publicly Owned Treatment Works (POTWs) time to come into compliance with secondary treatment requirements in certain extraordinary circumstances.  While ocean discharging POTWs may have needed some time to come into compliance, the issuance of waivers 25 years after the adoption of the waiver provision in 1977 has no place in protecting our oceans.

With this backdrop, it is stunning that San Diego is not close to moving away from its waiver, and the City will not even accept minimal permit modifications needed to ensure compliance with federal and state law.  Members of the Bay Council are relying on the SWRCB to “preserve, enhance and restore the quality of California's water resources, and ensure their proper allocation and efficient use for the benefit of present and future generations” by rejecting the City’s appeal in favor of the SDRWQCB’s adopted permit  

Thank you for this opportunity to present our views on this appeal.  Please do not hesitate to contact me at 619-758-7743 should you have any questions or need additional information.

Sincerely, 

Bruce Reznik

San Diego BayKeeper

For Bay Council members:

Marco Gonzalez



    

Laura Hunter

The Surfrider Foundation, San Diego Chapter
            Environmental Health Coalition

Ed Kimura





Jim Peugh

Sierra Club, San Diego Chapter



San Diego Audubon Society
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